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[70 FR 39367, July 7, 2005]

PART 626—PROCEDURES FOR AC-
QUISITION OF PETROLEUM FOR
THE STRATEGIC PETROLEUM RE-
SERVE

Sec.
626.1 Purpose.
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deliveries.

AUTHORITY: 42 U.S.C. 6240(c); 42 U.S.C. 7101,
et seq.

SOURCE: 71 FR 65380, Nov. 8, 2006, unless
otherwise noted.

§626.1 Purpose.

This part establishes the procedures
for acquiring petroleum for, and defer-
ring contractually scheduled deliveries
to, the Strategic Petroleum Reserve.
The procedures do not represent actual
terms and conditions to be contained
in the contracts for the acquisition of
SPR petroleum.

§626.2 Definitions.

Backwardation means a market situa-
tion in which prices are progressively
lower in succeeding delivery months
than in earlier months.

Contango means a market situation
in which prices are progressively high-
er in the succeeding delivery months
than in earlier months.

Contract means the agreement under
which DOE acquires SPR petroleum,
consisting of the solicitation, the con-
tract form signed by both parties, the
successful offer, and any subsequent
modifications, including those grant-
ing requests for deferrals.

Contracting Officer means a person
with the authority to enter into, ad-
minister, and/or terminate contracts
and make related determinations and
findings, including entering into sales
contracts on behalf of the Government.
The term includes certain authorized
representatives of the Contracting Offi-
cer acting within the limits of their au-
thority as delegated by the Con-
tracting Officer.

DEAR means the Department of En-
ergy Acquisition Regulation.

Deferral means a process whereby pe-
troleum scheduled for delivery to the
SPR in a specific contract period is re-
scheduled for later delivery, outside of
that period and encompasses the future
delivery of the originally scheduled
quantity plus an in-kind premium.
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DOE means the Department of En-
ergy.

DOI means the Department of the In-
terior.

Exchange means a process whereby
petroleum owned by or due to the SPR
is provided to a person or contractor in
return for petroleum of comparable
quality plus a premium quantity of pe-
troleum delivered to the SPR in the fu-
ture, or when SPR petroleum is traded
for petroleum of a different quality for
operational reasons based on the rel-
ative values of the quantities traded.

FAR means the Federal Acquisition
Regulation.

Government means the United States
Government, and includes DOE as its
representative.

International Energy Program means
the program established by the Agree-
ment on an International Energy Pro-
gram, signed by the United States on
November 18, 1974, including any subse-
quent amendments and additions to
that Agreement.

OPR means the Office of Petroleum
Reserves within the DOE Office of Fos-
sil Energy, whose responsibilities in-
clude the operation of the Strategic
Petroleum Reserve.

Petroleum means crude oil, residual
fuel oil, or any refined product (includ-
ing any natural gas liquid, and any
natural gas liquid product) owned, or
contracted for, by DOE and in storage
in any permanent SPR facility, or tem-
porarily stored in other storage facili-
ties.

Secretary means the Secretary of En-
ergy.

Strategic Petroleum Reserve or SPR
means the DOE program established by
Title I, Part B, of the Energy Policy
and Conservation Act, 42 U.S.C. 6201 et
seq.

§626.3 Applicability.

The procedures in this part apply to
the acquisition of petroleum by DOE
for the Strategic Petroleum Reserve
through direct purchase or transfer of
royalty-in-kind oil, as well as to defer-
rals of contractually scheduled deliv-
eries.

§626.4 General acquisition strategy.

(a) Criteria for commencing acquisition.
To reduce the potential for negative
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impacts from market participation,
DOE shall review the following factors
prior to commencing acquisition of pe-
troleum for the SPR:

(1) The current inventory of the SPR;

(2) The current level of private inven-
tories;

(3) Days of net import protection;

(4) Current price levels for crude oil
and related commodities;

(5) The outlook for international and
domestic production levels;

(6) Existing or potential disruptions
in supply or refining capability;

(7) The level of market volatility;

(8) Futures market price differentials
for crude oil and related commodities;
and

(9) Any other factor the consider-
ation of which the Secretary deems to
be necessary or appropriate.

(b) Review of rate of acquisition. DOE
shall review the appropriate rate of oil
acquisition each time an open market
acquisition has been suspended for
more than three months, and every six
months in the case of ongoing or sus-
pended royalty-in-kind transfers.

(c) Acquisition through other Federal
agencies. DOE may enter into arrange-
ments with another Federal agency for
that agency to acquire oil for the SPR
on behalf of DOE.

§626.5 Acquisition
eral.

procedures—gen-

(a) Notice of acquisition. (1) Except
when DOE has determined there is
good cause to do otherwise, DOE shall
provide advance public notice of its in-
tent to acquire petroleum for the SPR.
The notice of acquisition is usually in
the form of a solicitation. DOE shall
state in the notice of acquisition the
general terms and details of DOE’s
crude oil acquisition and, to the extent
feasible, shall inform the public of its
overall fill goals, so that they may be
factored into market participants’
plans and activities.

(2) The notice of acquisition gen-
erally states:

(i) The method of acquisition to be
employed;

(ii) The time that the solicitations
will be open;

(iii) The quantity of oil that is
sought;

§626.5

(iv) The minimum crude oil quality
requirements;

(v) The acceptable delivery locations;
and

(vi) The necessary instructions for
the offer process.

(b) Method of acquisition. (1) DOE
shall define the method of crude oil ac-
quisition, direct purchase or royalty-
in-kind transfer and exchange, in the
notice of acquisition.

(2) DOE shall determine the method
of crude oil acquisition after taking
into account the availability of appro-
priated funds, current market condi-
tions, the availability of oil from the
Department of the Interior, and other
considerations DOE deems to be rel-
evant.

(c) Solicitation. (1) To secure the eco-
nomic benefit and security of a diversi-
fied base of potential suppliers of pe-
troleum to the SPR, DOE shall main-
tain a listing, developed through on-
line registration and personal contact,
of interested suppliers. Upon the
issuance of a solicitation, DOE shall
notify potential suppliers via their reg-
istered e-mail addresses.

(2) DOE shall make the solicitation
publicly available on the Web sites of
the DOE Office of Fossil Energy http:/
www.fe.doe.gov/programs/reserves and the
OPR http:/www.spr.doe.gov.

(d) Timing and duration of solicitation.
(1) DOE shall determine crude oil re-
quirements on nominal six-month cy-
cles, and shall review and update these
requirements prior to each solicitation
cycle.

(2) DOE may terminate all solicita-
tions and contracts pertaining to the
acquisition of crude oil at the conven-
ience of the Government, and in such
event shall not be responsible for any
costs incurred by suppliers, other than
costs for oil delivered to the SPR and
for reasonable, customary, and applica-
ble costs incurred by the supplier in
the performance of a valid contract for
delivery before the effective date of
termination of such contract. In no
event shall the Government be liable
for consequential damages or the con-
tractor’s lost profits as a result of such
termination.

(e) Quality. (1) DOE shall define min-
imum crude oil quality specifications
for the SPR. DOE shall include such
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specifications in acquisition solicita-
tions, and shall make them available
on the Web sites of the DOE Office of
Fossil Energy http:/www.fe.doe.gov/pro-
grams/reserves and the OPR htip:/
wWWwW.spr.doe.gov.

(2) DOE shall periodically review the
quality specifications to ensure, to the
greatest extent practicable, the crude
o0il mix in storage matches the demand
of the United States refining system.

(f) Quantity. In determining the quan-
tities of oil to be delivered to the SPR,
DOE shall:

(1) Take into consideration market
conditions and the availability of
transportation systems; and

(2) Seek to avoid adversely affecting
other market participants or crude oil
market fundamentals.

(g) Offer and evaluation procedures. (1)
BEach solicitation shall provide nec-
essary instructions on offer format and
submission procedures. The details of
the offer, evaluation and award proce-
dures may vary depending on the meth-
od of acquisition.

(2) DOE shall use relative crude val-
ues and time differentials to the max-
imum extent practicable to manage ac-
quisition and delivery schedules to re-
duce acquisition costs.

(3) DOE shall evaluate offers based on
prevailing market prices of specific
crude oils, and shall award contracts
on a competitive basis.

(4) Whether acquisition is by direct
purchase or royalty transfer and ex-
change on a term contract basis, DOE
shall use a price index to account for
fluctuations in absolute and relative
market prices at the time of delivery
to reduce market risk to all parties
throughout the contract term.

(h) Scheduling and delivery. (1) Except
as provided in paragraph (h)(4) of this
section, DOE shall accept offers for
crude oil delivered to specified SPR
storage sites via pipeline or as water-
borne cargos delivered to the terminals
serving those sites.

(2) Except as provided in paragraph
(h)(4) of this section, DOE shall gen-
erally establish schedules that allow
for evenly spaced deliveries of eco-
nomically-sized marine and pipeline
shipments within the constraints of
SPR site and commercial facilities re-
ceipt capabilities.
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(3) DOE shall strive to maximize U.S.
flag carrier utilization through the
terms of its supply contracts.

(4) DOE reserves the right to accept
offers for other methods of delivery if,
in DOE’s sole judgment, market condi-
tions and logistical constraints require
such other methods.

§626.6 Acquiring oil by direct pur-
chase.

(a) General. For the direct purchase
of crude oil, DOE shall, through cer-
tified contracting officers, conduct
crude oil acquisitions in accordance
with the FAR and the DEAR.

(b) Acquisition strategy. (1) DOE solici-
tations:

(i) May be either continuously open
or fixed for a period of time (usually no
longer than 6 months); and

(ii) May provide either for prompt de-
livery or for delivery at future dates.

(2) DOE may alter the acquisition
plan to take advantage of differentials
in prices for different qualities of oil,
based on a consideration of the avail-
ability of storage capacity in the SPR
sites, the logistics of changing delivery
streams, and the availability of ships,
pipelines and terminals to move and re-
ceive the oil.

(3) Based on the market analysis de-
scribed in paragraph (d) of this section,
DOE may refuse offers or suspend the
acquisition process on the basis of Gov-
ernment estimates that project sub-
stantially lower oil prices in the future
than those contained in offers. If DOE
determines there is a high probability
that the cost to the Government can be
reduced without significantly affecting
national energy security goals, DOE
may either contract for delivery at a
future date or delay purchases to take
advantage of projected future lower
prices. Conversely, DOE may increase
the rate of purchases if prices fall
below recent price trends or futures
markets present a significant contango
and prices offer the opportunity to re-
duce the average cost of oil acquisi-
tions in anticipation of higher prices.

(4) Based on the market analysis de-
scribed in paragraph (d) of this section,
DOE may refuse offers, decrease the
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rate of purchase, or suspend the acqui-
sition process if DOE determines acqui-
sition will add significant upward pres-
sure to prices either regionally or on a
world-wide basis. DOE may consider re-
cent price changes, private inventory
levels, oil acquisition by other stock-
piling entities, the outlook for world
oil production, incipient disruptions of
supply or refining capability, logistical
problems for moving petroleum prod-
ucts, macroeconomic factors, and any
other considerations that may be perti-
nent to the balance of petroleum sup-
ply and demand.

(c) Fill requirements determination.
DOE shall develop SPR fill require-
ments for each solicitation based on an
assessment of national energy security
goals, the availability of storage capac-
ity, and the need for specific grades
and quantities of crude oil.

(d) Market analysis. (1) DOE shall es-
tablish a market value for each crude
type to be acquired based on a market
analysis at the time of contract award.

(2) In conducting the market anal-
ysis, DOE may use prices on futures
markets, spot markets, recent price
movements, current and projected
shipping rates, forecasts by the DOE
Energy Information Administration,
and any other analytic tools available
to DOE to determine the most desir-
able purchase profile.

(3) A market analysis may also con-
sider recent price changes, private in-
ventory levels, oil acquisition by other
stockpiling entities, the outlook for
world oil production, incipient disrup-
tions of supply or refining capability,
logistical problems for moving petro-
leum products, macroeconomic factors,
and any other considerations that may
be pertinent to the balance of petro-
leum supply and demand.

(e) Evaluation of offers. (1) DOE shall
evaluate offers using:

(i) The criteria and requirements
stated in the solicitation; and

(ii) The market analysis under para-
graph (d) of this section.

(2) DOE shall require financial guar-
antees from contractors, in the form of
a letter of credit or equivalent finan-
cial assurance.

§626.7

§626.7 Royalty transfer and exchange.

(a) General. DOE shall conduct roy-
alty transfers pursuant to an agree-
ment between DOE and DOI for the
transfer of royalty oil.

(b) Acquisition strategy. (1) DOE and
DOI shall select a royalty volume from
specified leases for transfer usually
over six-month periods.

(2) If logistics and crude oil quality
are compatible with SPR receipt capa-
bilities and requirements respectively,
DOE may take the royalty oil directly
from DOI and place it in SPR storage
sites. Otherwise, DOE may competi-
tively solicit suppliers to deliver oil of
comparable value to the SPR in ex-
change for the receipt of royalty-in-
kind oil.

(3) If, based on the market analysis
described in paragraph (d) of this sec-
tion, DOE determines there is a high
probability that the cost to the Gov-
ernment can be reduced without sig-
nificantly affecting national energy se-
curity goals, DOE may contract for de-
livery at a future date in expectation
of lower prices and a higher quantity of
oil in exchange. Conversely, it may
schedule deliveries at an earlier date
under the contract in anticipation of
higher prices at later dates.

(4) Based on the market analysis in
paragraph (d) of this section, DOE may,
after consultation with DOI, suspend
the transfer of royalty oil to DOERE if it
appears the added demand for oil will
add significant upward pressure to
prices either regionally or on a world-
wide basis.

(c) Fill requirements determination.
DOE shall develop SPR fill require-
ments for each solicitation based on an
assessment of national energy security
goals, the availability of royalty oil
and storage capacity, and need for spe-
cific grades and quantities of crude oil.

(d) Market analysis. (1) DOE may use
prices on futures markets, spot mar-
kets, recent price movements, current
and projected shipping rates, forecasts
by the DOE Energy Information Ad-
ministration, and any other analytic
tools to determine the most desirable
acquisition profile.

(2) A market analysis may also con-
sider recent price changes, private in-
ventory levels, oil acquisition by other
stockpiling entities, the outlook for
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world oil production, incipient disrup-
tions of supply or refining capability,
logistical problems for moving petro-
leum products, macroeconomic factors,
and any other considerations that may
be pertinent to the balance of petro-
leum supply and demand.

(e) Evaluation of royally exchange of-
fers. (1) DOE shall evaluate offers
using:

(i) The criteria and requirements
stated in the solicitation; and

(ii) The market analysis under para-
graph (d) of this section.

(2) DOE shall require financial guar-
antees from contractors in the form of
a letter of credit or equivalent finan-
cial assurance.

§626.8 Deferrals of
scheduled deliveries.

(a) General. (1) DOE prefers to take
deliveries of petroleum for the SPR at
times scheduled under applicable con-
tracts. However, in the event the mar-
ket is distorted by disruption to supply
or other factors, DOE may defer sched-
uled deliveries or request or entertain
deferral requests from contractors.

(2) A contractor seeking to defer
scheduled deliveries of oil to the SPR
may submit a deferral request to DOE.

(b) Deferral criteria. DOE shall only
grant a deferral request for negotiation
under paragraph (c¢) of this section if it
determines that DOE can receive a pre-
mium for the deferral paid in addi-
tional barrels of oil and, based on

contractually
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DOE’s deferral analysis, that at least
one of the following conditions exists:

(1) DOE can reduce the cost of its oil
acquisition per barrel and increase the
volume of oil being delivered to the
SPR by means of the premium barrels
required by the deferral process.

(2) DOE anticipates private inven-
tories are approaching a point where
unscheduled outages may occur.

(3) There is evidence that refineries
are reducing their run rates for lack of
feedstock.

(4) There is an unanticipated disrup-
tion to crude oil supply.

(c) Negotiating terms. (1) If DOE de-
cides to negotiate a deferral of deliv-
eries, DOE shall estimate the market
value of the deferral and establish a
strategy for negotiating with suppliers
the minimum percentage of the market
value to be taken by the Government.
During these negotiations, if the defer-
ral request was initiated by DOE, DOE
may consider any reasonable, cus-
tomary, and applicable costs already
incurred by the supplier in the per-
formance of a valid contract for deliv-
ery. In no event shall such consider-
ation account for any consequential
damages or lost profits suffered by the
supplier as a result of such deferral.

(2) DOE shall only agree to amend
the contract if the negotiation results
in an agreement to give the Govern-
ment a fair and reasonable share of the
market value.
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